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V.  HEARINGS ON DUE PROCESS COMPLAINTS 

 
A. IMPARTIAL DUE PROCESS HEARING (34 CFR §300.511) 
 

1. General 
Whenever a due process complaint is filed, you or the LEA involved in the dispute must have an 
opportunity for an impartial due process hearing, as described in the Due Process Complaint and 
Resolution Process sections. In Pennsylvania, the due process system is administered by the Office 
for Dispute Resolution (ODR). (listed under Resources) 

2. Impartial hearing officer 
At a minimum, a hearing officer: 

a. Must not be an employee of the State Educational Agency or the LEA that is involved in the 
education or care of the child. However, a person is not an employee of the agency solely 
because he/she is paid by the agency to serve as a hearing officer; 

b. Must not have a personal or professional interest that conflicts with the hearing officer’s 
objectivity in the hearing; 

c. Must be knowledgeable and understand the provisions of the IDEA, and Federal and State 
regulations pertaining to the IDEA, and legal interpretations of the IDEA by Federal and State 
courts; and 

d. Must have the knowledge and ability to conduct hearings, and to make and write decisions, 
consistent with appropriate, standard legal practice. 

Each SEA must keep a list of those persons who serve as hearing officers that includes a statement of 
the qualifications of each hearing officer. 

3. Subject matter of due process hearing 
The party (you or the LEA) that requests the due process hearing may not raise issues at the due 
process hearing that were not addressed in the due process complaint, unless the other party agrees. 

4. Timeline for requesting a hearing 
a. Time Limitations 

You or the LEA must request an impartial hearing on a due process complaint within two 
years of the date you or the LEA knew or should have known about the issue addressed in 
the complaint. The due process complaint must allege a violation that occurred not more 
than two years before the date you or the LEA knew and should have known about the 
alleged action that forms the basis of the due process complaint. 
 
Exceptions to the timeline 
The above timeline does not apply to you if you could not file a due process complaint 
because: 

1. The LEA specifically misrepresented that it had resolved the problem or issue that 
you are raising in your complaint; or 

2. The LEA withheld information from you that it was required to provide to you under 
Part B of the IDEA. 

 
B. HEARING RIGHTS (34 CFR §300.512) 
 

1. General 
Any party to a due process hearing (including a hearing relating to disciplinary procedures) or an 
appeal, as described under the sub-heading Appeal of decisions; impartial review has the right to: 

a. Be accompanied and advised by a lawyer and/or persons with special knowledge or training 
regarding the problems of children with disabilities; 

b. Present evidence and confront, cross-examine, and require the attendance of witnesses; 
c. Prohibit the introduction of any evidence at the hearing that has not been disclosed to the 

other party at least five business days before the hearing; 
d. Obtain a written, or, at your option, electronic, word-for-word record of the hearing; and 
e. Obtain written, or, at your option, electronic findings of fact and decisions. 
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2. Additional disclosure of information 

At least 5 business days prior to a due process hearing, you and the LEA must disclose to all other 
parties all evaluations completed by that date and recommendations based on those evaluations 
that you or the LEA intend to use at the hearing. 
 
A hearing officer may prevent any party that fails to comply with this requirement from introducing 
the relevant evaluation or recommendation at the hearing without the consent of the other party. 

3. Parental rights at hearings 
You must be given the right to: 

a. Have the child who is the subject of the hearing present; 
b. Open the hearing to the public; and 
c. Have the record of the hearing, the findings of fact and decisions provided to you at no cost. 

 
C. HEARING DECISIONS (34 CFR §300.513) 
 

1. Decision of hearing officer 
a. A hearing officer’s decision on whether your child received FAPE must be based on 

substantive grounds. 
b. In matters alleging a procedural violation, a hearing officer may find that your child did not 

receive FAPE only if the procedural inadequacies: 
1) Interfered with your child’s right to FAPE; 
2) Significantly interfered with your opportunity to participate in the decision-making 

process regarding the provision of FAPE to your child; or 
3) Caused a deprivation of an educational benefit. 

c. Construction clause 
None of the provisions described above can be interpreted to prevent a hearing officer from 
ordering a LEA to comply with the requirements in the procedural safeguards section of the 
Federal regulations under Part B of the IDEA (34 CFR §§300.500 through 300.536). None of the 
provisions under the headings: Filing a Due Process Complaint; Due Process Complaint; 
Model Forms; Resolution Process; Impartial Due Process Hearing; Hearing Rights; and 
Hearing Decisions (34 CFR §§300.507 through 300.513), can affect your right to file an appeal 
of the due process hearing decisions with a court of competent jurisdiction. 

2. Separate request for a due process hearing 
Nothing in the procedural safeguards section of the Federal regulations under Part B of the IDEA (34 
CFR §§300.500 through 300.536) can be interpreted to prevent you from filing a separate due process 
complaint on an issue separate from a due process complaint already filed. 

3. Findings and decision to advisory panel and general public 
The SEA after deleting any personally identifiable information, must: 

a. Provide the findings and decisions in the due process hearing or appeal to the State Special 
Education Advisor Panel (SEAP); and 

b. Make those findings and decisions available to the public. 
 
D. FINALITY OF DECISION; APPEAL; IMPARTIAL REVIEW (34 CFR §300.514) 
 

Finality of hearing decision 
A decision made in a due process hearing (including a hearing relating to disciplinary procedures) is final, 
except that any party involved in the hearing (you or the LEA) may appeal the decision to a court of 
competent jurisdiction. 

 
E. TIMELINES AND CONVENIENCE OF HEARINGS (34 CFR §300.515) 
 

1. Timelines 
The SEA must ensure that not later than 45 calendar days after the expiration of the 30-calendar day 
period for resolution meetings or, as described under the sub-heading Adjustments to the 30-
calendar day resolution period, 

a. A final decision is reached in the hearing; and 
b. A copy of the decision is mailed to you and the LEA. 

 

15 July 2008 Revisions 



PROCEDURAL SAFEGUARDS NOTICE 

 
2. Extensions of Time 

A hearing or reviewing officer may grant specific extensions of time beyond the periods described 
above (45 calendar days for a hearing decision and 30 calendar days for a review decision) if you or 
the LEA make a request for a specific extension of the timeline. Each hearing involving oral 
arguments must be conducted at a time and place that is reasonably convenient to you or your child. 

 
F. CIVIL ACTIONS, INCLUDING THE TIME PERIOD IN WHICH TO FILE THOSE ACTIONS (34 CFR §300.516) 
 

1. General 
Any party (you or the LEA) who does not agree with the findings and decision in the SEA’s decision has 
the right to bring a civil action with respect to the matter that was the subject of the due process 
hearing (including a hearing relating to disciplinary procedures). The action may be brought in a 
district court of the United States without regard to the amount in dispute or in a State court of 
competent jurisdiction (a State court that has authority to hear this type of case). In Pennsylvania, 
the court of competent jurisdiction is the Commonwealth Court. 

2. Time limitation 
The party (you or the LEA) bringing the action in a district court of the United States shall have 90 
calendar days from the date of the decision of the SEA to file a civil action. The party bringing the 
action in the Commonwealth Court shall have 30 calendar days from the date of the decision of the 
SEA to file a civil action. 

3. Additional procedures 
In any civil action, the court: 

1. Receives the records of the administrative proceedings; 
2. Hears additional evidence at your request or at the LEA’s request; and 
3. Bases its decision on the preponderance of the evidence and grants the relief that the court 

determines to be appropriate. 
4. Rule of construction 

Nothing in Part B of the IDEA restricts or limits the rights, procedures, and remedies available under 
the U.S. Constitution, the Americans with Disabilities Act of 1990, Title V of the Rehabilitation Act of 
1973 (Section 504), or other Federal laws protecting the rights of children with disabilities, except 
that before the filing of a civil action under these laws seeking relief that is also available under Part 
B of the IDEA, the due process procedures described above must be exhausted to the same extent as 
would be required if the party filed the action under Part B of the IDEA. This means that you may 
have remedies available under other laws that overlap with those available under the IDEA, but in 
general, to obtain relief under those other laws, you must first exhaust the available under the IDEA, 
but in general, to obtain relief under those other laws, you must first exhaust the available 
administrative remedies under the IDEA (i.e., the due process complaint, resolution meeting, and 
impartial due process hearing procedures) before going into court unless some specific judicial 
exception is available which renders exhaustion of administrative remedies futile. 

 
G. ATTORNEY’S FEES (34 CFR §300.517) 
 

1. General 
In any action or proceeding brought under Part B of the IDEA, the court, in its discretion, may award 
reasonable attorneys’ fees as part of the costs: 

a. To you if you are considered the prevailing part. 
b. To a prevailing State Educational Agency or LEA, to be paid by your attorney, if the attorney: 

(a) filed a complaint or court case that the court finds is frivolous, unreasonable, or without 
foundation; or (b) continued to litigate after the litigation clearly became frivolous, 
unreasonable, or without foundation; or 

c. To a prevailing State Educational Agency or LEA, to be paid by you or your attorney, if your 
request for a due process hearing or later court case was presented for any improper purpose, 
such as to harass, to cause unnecessary delay, or to unnecessarily increase the cost of the 
action or proceeding. 
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2. Reasonable Fees 
A court awards reasonable attorneys’ fees consistent with the following: 

a. Fees must be based on rates prevailing in the community in which the action or hearing arose 
for the kind and quality of services furnished. No bonus or multiplier may be used in 
calculating the fees awarded. 

b. Fees may not be awarded and related costs may not be reimbursed in any action or 
proceeding under Part B of the IDEA for services performed after a written offer of 
settlement to you if: 

1) The offer is made within the time prescribed by Rule 68 of the Federal Rules of Civil 
Procedure or, in the case of a due process hearing or State-level review, at any time 
more than 10 calendar days before the proceeding begins; 

2) The offer is not accepted within 10 calendar days; and 
3) The court or administrative hearing officer finds that the relief finally obtained by 

you is not more favorable to you than the offer of settlement. 
4) Notwithstanding these restrictions, an award of attorneys’ fees and related costs may 

be made to you if you prevail and you were substantially justified in rejecting the 
settlement offer. 

c. Fees may NOT be awarded relating to any meeting of the IEP Team unless the meeting is held 
as a result of an administrative proceeding or court action. A resolution meeting, as described 
under the heading Resolution meeting, is not considered a meeting convened as a result of 
an administrative hearing or court action, and also is not considered an administrative 
hearing or court action for purposes of these attorneys’ fees provisions. 

d. Fees also may not be awarded for a mediation as described under the heading Mediation. 
3. Reduction in Fees 

The court reduces, as appropriate, the amount of the attorneys’ fees awarded under Part B of the 
IDEA if the court finds that: 

a. You, or your attorney, during the course of the action or proceeding, unreasonably delayed 
the final resolution of the dispute; 

b. The amount of the attorneys’ fees otherwise authorized to be awarded unreasonably exceeds 
the hourly rate prevailing in the community for similar services by attorneys of reasonably 
similar skill, reputation, and experience; 

c. The time spent and legal services furnished were excessive considered the nature of the 
action or proceeding; or 

d. The attorney representing you did not provide to the LEA the appropriate information in the 
due process request notice as described under the heading Due Process Complaint. 

However, the court may not reduce fees if the court finds that the State or LEA unreasonably delayed 
the final resolution of the action or proceeding or there was a violation under the procedural 
safeguards provisions of Part B of the IDEA. 

 
H. MODEL FORMS (34 CFR §300.509) 
 

While the State Educational Agency (SEA) has developed model forms to help you file a due process 
complaint and a State complaint. The SEA or the LEA may not require you to use these model forms. In 
fact, you can use this form or another appropriate model form, so long as it contains the required 
information for filing a due process complaint or a State complaint.




